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This paper, spearheaded for the Energy &
Environment Alliance (EEA) by Addleshaw
Goddard (AG) and supported by The Chancery
Lane Project (TCLP), offers model drop-in
clauses for construction contracts in the
hospitality sector. It equips investors and
developers with the legal foundation for the
delivery of Net Zero Carbon (NZC) and other
environmental, social and governance (ESG)
obligations in construction contracts. The EEA
and Addleshaw Goddard are dedicated to
refining these clauses in line with ongoing
changes in regulation and capital markets. Over
the coming months, this work, which relates to
England and Wales, will be extended to other
international jurisdictions including Ireland,
Scotland, France, Germany, and Dubai.

Why is this important?

The number of governments enshrining into law
national commitments to decarbonise their
economies continues to grow. According to the
United Nations Environmental Programme (also
known as UNEP), more than 136 countries now
reference building emission reductions in their
national commitments and more than 80
countries (plus local governments and cities)
have now adopted building energy codes.
Against this backdrop, the hospitality sector i
which is real estate intensive i must accelerate
the design, construction, and operation of green
buildings T embracing the entire life cycle of the
asset which includes embodied carbon.

Given mounting regulatory pressure and the
response of global capital markets, the financial
repercussions of a delayed response are
becoming evident in asset valuations and the

cost of capital. Addleshaw Goddard recently
completed a survey of over 1,000 senior
business and finance leaders across the UK and
Europe (including 450 funders and lenders) as
part of its
report. The findings speak for themselves. 80%
of finance companies said that they would stop
funding the real estate sector if it did not
adequately address the transition to a
sustainable economy.

Unfortunately, the construction industry is

one of the biggest polluters in the world, with
some estimating that the industry is responsible
for 50% of climatic change. Construction
contracts therefore play a critical role in tackling
both operational and embodied carbon, among
other environmental factors such as land use and
the natural environment, resources including

water, circularity, and waste. In addition to setting

out the obligations, rights, and liabilities of
respective parties, construction contracts
establish what is to be built, how it is to be built,
by who, and at what cost. Construction contracts
therefore govern a huge array of factors which
can be potentially damaging for a hotel both
during the construction phase and subsequently,

when a hotel becomes operational. For example,

considerations pertaining to construction related
materials, where and how they are sourced,
transported, used, and how any construction
waste is treated, directly impacts levels of
embodied as well as operational

carbon emissions.
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KEY ORGANISATIONS AND USE OF CONTENT

The EEA is a not-for-profit coalition of hospitality sector leaders,
working with renowned experts to achieve an exciting new vision of
the world i one which is green, sustainable, and where everyone can
prosper. This vision is one that consumers are increasingly
demanding, it is one that investors are backing, and it is one for which
governments worldwide are legislating.

TheEEA Gener al Counsel sd Caonitesithe t e e
hospitality sector's leading lawyers, to work together for the betterment

of the organisations they represent, and the advancement of the
hospitality industry for people, planet, and profit. The Committee
collaborates with global law firms and The Chancery Lane Project

(TCLP) to pioneer climate conscious contracting.

TCLP is a collaborative effort of over 2,500 lawyers from around the
world, working to develop new contracts and model laws to help fight
climate change. The EEA is delighted to be working closely with TCLP
to achieve legal provisions enabling the hospitality industry's journey to
Net Zero Carbon (NZC) investment and operations.

AG is a multi-national law firm based in London with over 1600
lawyers operating in 17 offices around the world. AG has been at the
forefront of the work with TCLP to help tackle climate change and its
dedicated hotels team has produced this document in conjunction with
the EEA.

(Co

Disclaimer, Copyright and Limitation of Liability: The suggested climate
clauses in Part 2 of this paper are free to use. You may use them for
commercial purposes, non-commercial academic purposes or research,
subject to the following conditions:

This content has been prepared with the best of intentions, but you should not
rely on the information published. The content in this paper does not represent
theniiewvst oktlee )supporting organisations or the individuals on the Committee
and is intended to be politically and professionally neutral.

The climate clauses are provided "as is", without any warranty or
representation of any kind or that the clauses will achieve the relevant climate
goal or any other outcome.

The authors of the climate clauses shall not be liable in any way for any liability
arising from, or in connection with, their use.

The climate clauses may be published "as is" in unmodified form and may also
be published in modified form, without attribution.

To the extent permitted by law, all conditions, warranties, representations, or
other terms which may apply to this publication or any content on it, whether
express or implied are excluded.

This publication is intended as a general overview and discussion of the
subjects dealt with and does not create a lawyer-client relationship. It is not
intended to be, and should not be used as, a substitute for taking legal advice
in any specific situation. Users should use their own professional judgement in
the application of these clauses to any particular circumstance or jurisdiction or
seek independent legal advice.
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PART ONE: IMPORTANT CONSIDERATIONS

LEGAL AND COMMERCIAL CONSIDERATIONS WHEN NEGOTIATING
ARGREENO CONSTRUCTI ON CONTRACTS

There are many different circumstances to consider when parties negotiate construction contracts for the hotel sector. These
include the type of work undertaken (e.g. new build; conversion, retrofit or renovation); market segmentation (e.g. budget vs luxury
asset); and location (e.qg. island resort, rural or city centre). The appetite and ability to invest CAPEX and the extent to which
parties are willing to agree to ESG related obligations is also important. The opinions of other stakeholders including Debt
Funders, Landlords, Tenants, Franchisors and Management Companies (if any) could also be relevant.

There may be planning and building regulation restrictions which hinder the implementation of environmental efficiency measures,
as is the case with some heritage and listed buildings. However, in the race to achieve NZC, there is no time for delay. In the
EEA6s opinion, every effort should be expended to consider
mitigate climate and regulatory risk, and ensure that the hotel and its business do not become stranded or obsolete.
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GREEN CONSTRUCTION COST

The inclusion of "green" clauses does not necessarily result in
increased CAPEX costs when undertaking works to a hotel. Where it
does, these need to be considered against potential operational cost
savings such as reduced energy consumption and reduced rates
from debt funders promoting ESG measures. Consideration should
also be paid to who bears the cost of the proposed measures where
different interested parties are all striving to "do the right thing".

For example, in a leased hotel, a Landlord may benefit from
increased capital value of the asset and a Tenant may benefit from
reduced operating costs. Similarly, a Management Company may
benefit from reduced operating expenses thereby resulting in a
higher management fee. In such circumstances it may be reasonable
for the costs to be shared, even if not equally.




RELATIONSHIP ISSUES

For ESG to become an integral part of the development and operation of
hospitality assets, it is crucial for the relevant stakeholders to have an open
and fair dialogue, resulting in agreement on how to (re)develop a hospitality
asset in line with measurable ESG targets, for the asset to be as
environmentally efficient and enabled to be operated as socially responsibly
as possi bl e. Jondls) Aderacynagd AapEts sldrkete T@ans (
recommend that this conversation should be taking place at the outset i when
heads of terms are being discussed and negotiated.

The relationship between Landlords and Tenants; Management Companies
and Hotel Owners; Franchisors and Franchisees etc. has typically been
relatively adversarial and lacking in trust. For existing assets with historical
agreements which were drafted over 10 years ago, ESG was not a primary
consideration. Parties have come to realise that increased collaboration is
needed to make progress in the identification and implementation of ESG
related measures. The Committee urges stakeholders with older agreements,
which do not deal with ESG matters, to review these and to collaborate to vary
the terms of their agreements.

Especially in terms of new builds and conversions, the EEA encourages
Contractors, Hotel Owners and all other stakeholders to collaborate to ensure
that assets are developed to be as sustainable as possible, in the most cost-
effective way to maximise asset value; reduce operational costs and most
importantly, to ensure as minimal an impact as possible on the environment.

QO



ENERGY PERFORMANCE CERTIFICATES (EPC) AND MEES

Since 1 April 2018, the Energy Efficiency (Private Rented Property) (England and Wales) Regulations 2015 have set a minimum energy efficiency standard

(MEES) of EPC E for the letting of private rented properties (including commercial property, such as hotels). This means that it is unlawful for Landlords to grant a

new tenancy of commercial buildings with an EPC rati ng estbboth Relvlcases add®hewdls he t wo | 0
(unless an exemption applies, and the Landlord has registered that exemption).

From 1 April 2023, it will be unlawful for a Landlord to continue to let commercial property (unless an exemption applies and is validly registered). The Government
also confirmed in the Energy White Paper that it intends to make it unlawful to continue to let commercial property with an EPC rating of below B by 2030.

THE PROPOSED FRAMEWORK SETS OUT A PHASED IMPLEMENTATION WITH THE INTRODUCTION OF COMPLIANCE WINDOWS AS FOLLOWS:

First Compliance Window: EPC C (2025-2027) Second Compliance Window: EPC B (2028 1 2030)
1 April 2025: Landlords of all commercial rented buildings in 1 April 2028: Landlords of all commercial rented buildings in scope of
scope of MEES must present a valid EPC MEES must present a valid EPC
1 April 2027: All commercial rented buildings must have 1 April 2030: All commercial rented buildings must have improved

i mproved the building to an EPC O C, orthegbsiédi agvalbi aneE@@pOi 8n or register

This may be an incremental pathway, but Landlords should tread with caution The current consequences for breaches of MEES standards include penalties of
because at each enforcement stage in 2027 and 2030, Landlords will need to 10% or 20% of the rateable value of the Property (capped at £50,000 i £150,000),
demonstrate that the building has reached the highest EPC band that a cost- with the possibility of enforcement action by the local authority being taken.
effective package of measures can deliver. In addition, the Government

intends to introduce a requirement to obtain an EPC certificate for all There has been much criticism of EPCs, due to the fact the assessments are based
commercial property (currently there is only a requirement to obtain an EPC if on standardised data and do not provide information on the actual, real life energy
a Landlord is granting a new lease or selling a building or substantial works usage and performance of a building. There have also been complaints of

are being undertaken). In essence, this will involve submitting the current EPC inconsistent assessors and lack of regulation. The Government is currently

to an online PRS compliance and exemptions database. This will trigger a considering all of these issues.

clear time period within which Landlords will be expected to undertake
improvements to reach the minimum EPC ratings.
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VIEWS FROM THE
HOTEL SECTOR

Ultimately, the inclusion of ESG clauses within construction contracts for our
sector requires open-dialogue, effective collaboration and cooperation
between all stakeholders. This paper has been peer reviewed by leading

individuals in the hospitality sector. A snapshot of their views is provided
below:

Al't is fundamental to the success of
objectives are clearly defined and aligned with those of the investors, lenders
and operators. The proposed building contract clauses optimise sustainable
design, construction and improve the long-term operation of the asset as the
i ndustry moves towards net zeroo

Tom Mackenzie, Senior Director, Arcadis

AWe aim to play a | eading role in th

minimising our greenhouse gas emissions and working towards carbon
neutralityo

Neil Short, Development Director, Stay City

"\

The time to act is now.
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PART TWO:
SUMMARY OF GREEN
CONSTRUCTION CLAUSES

This section of the report contains a summary of the model clauses for construction
contracts in the hotels sector. The full clauses then follow in Part Three.

Whilst there is an element of aspirational drafting provided in Part 2, the

Commi tteebdbs ambition is to ensure that the
commercially balanced. In other words, the clauses do not intend to result in any
disproportionate increase in costs for any of the parties entering into the requisite

contract. The clauses evidently need to be "road tested" in practice but with

thoughtful planning, the Committee considers that incorporation of these clauses

would help mitigate climate-related risk, ensure regulatory compliance, promote

excellent standards of social responsibility and steer businesses in our sector to

NZC in commercially viable ways.

The clauses are based upon versions of clauses from the TCLP website, tailored to
the hospitality sector. A link to the TCLP website is here:
https://chancerylaneproject.org/climate-clauses/

Generally, it is envisaged that the clauses can be dropped into standard forms of
construction contracts such as the Joint Contracts Tribunal (JCT) suite, or template
forms of consultant appointments.

The majority of the model clauses are drafted to be included in a building contract.
These clauses will require some adaptation to be appropriate for use in a
consultant appointment.



https://chancerylaneproject.org/climate-clauses/

SUMMARY OF THE CLAUSES

A: JCT ENERGY EFFICIENT AND
ENVIRONMENTAL OBLIGATIONS (BASED ON
MARY'S CLAUSE)

This clause seeks to introduce a general requirement
for contractors to adopt energy efficiency and
environmental considerations as obligations akin to
Modern Slavery or Anti-Bribery requirements. The
environmental requirements in this model clause are
designed to steer development in an environmentally
sustainable way. This includes a requirement that
Engineering, Procurement & Construction (EPC)
obligations are met before PC is certified, thereby
ensuring that the building achieves an EPC "A" rating
(or such other rating as specified by the contractor).

The full clause can be found at pages 15-20

D: CLIMATE RESILIENT LANDSCAPE DESIGN
CONTRACTS (BASED ON EDGAR'S CLAUSE)

This clause is primarily aimed at Landscape Architect
appointments. However, it can be incorporated into
other consultant appointments and building contracts
in a design & build context. It seeks to promote
ecology and biodiversity considerations into
landscaping of developments, as well as encouraging
the return of native plants, trees, and wildlife.

The full clause can be found at pages 36 - 38

B: GREEN PROJECT MODIFICATIONS
(BASED ON LUNA'S CLAUSE)

This clause seeks to incentivise contractors to
introduce green modifications to the design and
development of a project. The approvals process set
out in this model clause requires a change in the
terms used to assess environmental and social
impacts on programme, cost, and any requirements
for third-party consents (such as planning).

The full clause can be found at pages 21-27.

C: NET ZERO CONSTRUCTION STANDARDS
(BASED ON ESTELLE'S CLAUSE)

This clause seeks to introduce green amendments
to the standard of care around best industry practice.
These amendments cover each phase of the
development process, from construction through to
occupation and operation. The clause imposes
obligations on the contractor to report on the
attainment of the green objectives.

The full clause can be found at pages 28 - 35

E: CONSTRUCTION MATERIALS: PROCUREMENT (BASED ON TRISTAN'S CLAUSE)

This seeks to place obligations on the Contractor to procure materials in the most sustainable way and by
reference to the Carbon Budget. It requires the Contractor to provide a list of suppliers and manufacturers and
the impacts of transportation of the same against the Carbon Budget and encourages them to use local materials
where possible. Attainment of the Carbon Budget is measured by an independent Carbon Consultant (similar in
role to an Employer's Agent). The clause is drafted on a pain / gain basis by liquidated damages and a bonus

payment if the Carbon Budget is achieved / not achieved.

The full clause can be found at pages 39 - 47

A podcast explaining the clause can also be found here: https://chancerylaneproject.org/updates/episode-2-of-

our-in-house-podcast-is-now-available/

d
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https://chancerylaneproject.org/updates/episode-2-of-our-in-house-podcast-is-now-available/

SUMMARY OF THE CLAUSES

F: CLIMATE ALIGNED CONSTRUCTION WASTE
MANAGEMENT (BASED ON FRANCIS' CLAUSE)

Linked to Tristan's clause, this clause deals with the
disposal of construction waste, particularly the
minimisation of waste sent to landfill. It also
encourages recycling and reusing resources wherever
possible.

The full clause can be found at pages 48 - 49

H: GREEN INCENTIVE BONUS (BASED
ON ASHKAN'S CLAUSE)

The clause seeks to drive engagement with existing
industry standards and requires the parties to agree to
clear, specific practices from the outset that result in
energy savings or other positive environmental
impacts throughout the build phase.

The full clause can be found at pages 70 - 77

G: MODERN METHODS OF CONSTRUCTION (MMC) AND NET
ZERO PROVISIONS FOR CONSTRUCTION OR DEVELOPMENT
AGREEMENTS (BASED ON MADHAVI'S CLAUSE)

This clause takes sustainable practices and net zero aligned
provisions and adapts them for MMC contracts. It allows contracting
parties to embed their vision of sustainability through the use of MMC
into contracts, while also achieving the cost and efficiency benefits
MMC offers.

The full clause can be found at pages 50 - 69

I: SUBCONTRACTOR / SUPPLIER SELF-ASSESSMENT CLIMATE

QUESTI ONNAI RE (BASED ON ROBYNOS QU

This questionnaire promotes positive change to achieve climate
ambitions across supply chains and in procurement. It will enable
organisations to set and publish expectations of their subcontractors/
suppliers, which will also help investors and other relevant
stakeholders to understandtheo r g a n i sstarice anm nlilhate
change issues.

The Committee considers that the questionnaire is generic enough to

be used fias is0 and does not need any 0
sector. The guidance notes for the questionnaire can be found at @

pages 78 - 79

( CONTOD)




PART THREE:
GREEN CONSTRUCTION CLAUSES

This section of the report sets out the content of the model clauses for
construction contracts in the hotels sector. TCLP named the clauses after children
important to those involved in the drafting of the clauses, to remind readers of the
impact these clauses can have on future generations.

We have noted in this document which TCLP clause the model clause is based
on by reference to the names of key individuals that the TCLP is inspired by.
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A: JCT ENERGY EFFICIENCY AND ENVIRONMENTAL
OBLIGATIONS (BASED ON MARY'S CLAUSE)

1. JOINT CONTRACTS TRIBUNAL (JCT) CONTRACT 1.2 ADDITIONAL DEFINITIONS
PARTICULARS: INCORPORATION INTO
THIS AGREEMENT Add these definitions:

. Environmental Requirements means:
1.1 The Parties have completed the JCT Contract

Particulars in the JCT Design and Build Contract, a) the protection of the environment (including the prevention of
2016 edition attached at Annex A. The JCT atmospheric and other pollution and the protection of wildlife
Contract Particulars shall take effect in this and wildlife habitats)

agreement, as completed by the Parties, subject b) sustainable construction and development and

to these amendments. - : . :
c) energy efficiency, in particular by using all reasonable

endeavours to fulfil the environmental and sustainability
objectives listed in Annex [A]

EPC Obligation the specific obligation imposed in the Employer's
Requirements requiring the Contractor to achieve an EPC "A" rating in
respect of [certain parts of] the Works [as identified therein]. [Drafting
note: consider referencing other certifications such as BREEAM,
whilst always keeping in mind the MEES which will cover most
commercial tenancies from April 2023, as summarised in Part 1.]

\




A: JCT ENERGY EFFICIENCY AND ENVIRONMENTAL
OBLIGATIONS (BASED ON MARY'S CLAUSE)

2 COMPLIANCE WITH ENVIRONMENTAL REQUIREMENTS

2.1 Add a new sub-clause: 2.2 Add a new sub-clause:

"In performing his obligations under this Contract, the Contractor "Without derogating from any other provision in this Contract,
shall and shall ensure that each of its the Contractor warrants to the Employer that it shall use the
sub-contractors shall: [Drafting note: link to Standard of Care clause in contract]
2.1.1 comply with the Modern Slavery Act 2015 and the when:

Anti-Slavery Policy 2.2.1 designing the Carbon Disclosure Project (CDP) Works
2.1.2 comply with the Anti-Bribery Policy; and 2.2.2 selecting goods, materials, plant, and equipment for
2.1.3 at all times in carrying out its obligations under this incorporation in the CDP Works; and
agreement, the Contractor shall seek to [promote] the 2.2.3 complying with the obligation in clause 2.1.3 in respect of
Environmental Requirements. 0 the Environmental Requirements."

[Drafting note: Alternatively, the Environmental
Requirement could be included in the Standards /
Compliance with

Law obligations.]



A: JCT ENERGY EFFICIENCY AND ENVIRONMENTAL

OBLIGATIONS (BASED ON MARY'S CLAUSE)

3

EPC OBLIGATION

3.1 Add a new clause:

3.2

"For the purpose of assessing whether practical completion of the Section or the Works
has been achieved, the [Employer / Employer's Agent / Architect / Contract
Administrator] shall not issue any certificate to that effect until such time as the EPC
Obligation for such Section or the Works as the case may be has been met or
alternatively specific agreement has been reached between the Employer and the
Contractor for the urgent achievement of the EPC Obligation during the course of the
Rectification Period (which may include the Employer requiring the Contractor to
undertake remedial works (such remedial works to include, but not limited to, retrofitting
as necessary) to achieve the EPC Obligation or (if not possible) improve the energy
performance of the Works, [provided that the total aggregate costs (excluding VAT) of
such remedial works (which shall be borne by the Contractor) do not exceed [10]% of
the Contract Sum]."

Add to the end of clauses 2.32 and 2.36, before the full stop:

"Provided that the [Employer / Employer's Agent / Architect / Contract Administrator]
shall not be required to issue any Certificate of Making Good earlier than the expiry of
the Rectification Period and / or prior to the EPC Obligation for such Section or the
Works as the case may be having been met."




A: JCT ENERGY EFFICIENCY AND ENVIRONMENTAL
OBLIGATIONS (BASED ON MARY'S CLAUSE)

3.3 Add a new clause after clause 2.36:

"Snagging list and defects, shrinkages or other faults remaining at
practical completion Clauses 2.35 and 2.36 shall apply, all other things
being equal, to:

a) any items identified on any snagging list issued by the Architect /
Contract Administrator at or around practical completion or attached
to a Practical Completion Certificate or Section Completion
Certificate;

b) any defects, shrinkages or other faults in the Works at practical
completion; and,

c) anyincomplete work, forming part of the Works, remaining at
practical completion including but not limited to any work required for
the purpose of achieving the EPC Obligation."




