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Introduction
With few governmental restrictions on foreign ownership, takeovers of UK listed companies by international bidders are

comparatively common. Indeed, the regulatory system, governed by the City Code on Takeovers and Mergers (Takeover

Code) is designed to create, amongst other things, a fair and transparent environment in which bidders can compete equally

for an acquisition, regardless of where the bidders are from.

Nevertheless, the regulatory regime in the UK has a number of complexities. Actions taken at the beginning of the transaction,

even before an offer is seriously contemplated, can significantly influence the process and chances of success. Consequently,

early deal-specific advice should always be sought, as well as taking simple practical steps such as analysing the shareholder

base of the target company.

An early analysis of the shareholder register will reveal any stakes over 10% that, effectively, can block a direct offer and

require a preliminary off market deal to be put in place. This will also identify any stakes near the 10% level which could act in

concert or be taken over 10% relatively easily as a defensive measure.

Advisors
The Bidder will need to appoint the following advisors:

► Investment bank to provide financial advice

► Broker to manage the acquisition of the shares in the target

► Law firm to advise on all legal aspects of the takeover and prepare the required documentation

► Public relations adviser to advise on and coordinate public communications, including with the media

Other advisors may also be needed, depending on the circumstances, such as tax or accounting advisors.

Methods of acquisition
There are two principal methods of acquiring a UK public company: a direct offer and a scheme of arrangement. In either

case, the target company's board of directors will form a view as to whether to recommend to the target's shareholders to

accept the offer or not. If the purchaser chooses to proceed without the recommendation of the target board this is known as a

"hostile" takeover.

Direct offer

A direct offer is a contractual offer made directly to the target company's shareholders to acquire their shares. Provided the

bidder is able to acquire more than 50% of the voting rights within the designated time then the offer will be successful in

terms of board control, but only if more than 90% of the voting rights not already owned by the bidder are acquired can the

bidder force the remaining minority shareholders to sell their shares and obtain 100% ownership.

Scheme of arrangement

A scheme of arrangement is a court-based procedure managed by the target company. Such schemes can provide a faster

route to guaranteeing the acquisition of 100% of the shares in the target. However, in practice such schemes can be a slower

route to obtaining actual control of the target company.

The target board is obliged to obtain competent and independent advice on any offer, including the value of the offer, usually

from an investment bank. The independence of such advisers from the bidders is paramount.
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Takeover Code
The Takeover Code is a principles-based set of rules designed to ensure shareholders are treated fairly and equally and to

avoid unnecessary market disruption. As such, it is not always easy to comply on a "tick box" basis and early input from

advisors is essential.

The Takeover Code is implemented and overseen by the Panel on Takeovers and Mergers (Panel), a non-governmental

regulatory organisation. There is an obligation to consult the Panel where it is unclear how the Takeover Code applies.

Addleshaw Goddard has four lawyers who have spent time on secondment at the Takeover Panel (more than any other UK

law firm), and so have deep unrivalled experience of how the Panel implements its rules on a day to day basis.

Which companies are subject to the Takeover Code?

The Takeover Code applies to any public company which has its registered office in the UK, the Channel Islands or the Isle of

Man, as well as to some private UK companies. It also applies in part to some companies incorporated in the European

Economic Area which are listed in the UK.

The London Stock Exchange has many non-UK companies listed on it which do not have a registered office in the UK,

Channel Islands or Isle of Man and are therefore not subject to the Takeover Code. However, such companies often build in

provisions within their constitutional arrangements which seek to replicate certain aspects of the Takeover Code and which

should therefore be analysed at an early stage.

When does the Takeover Code apply?

Generally speaking, an acquisition of a public company will be governed by the Takeover Code if the result would be for the

purchaser and its "concert parties" to control 30% or more of the voting rights of the target. Concert parties include persons

affiliated with the bidder and anyone cooperating with it under any arrangement or understanding to acquire or consolidate

control of the target.

Strictly speaking, where the bidder is a state-owned entity, all other state-owned entities could be concert parties, which could

have significant implications under the Code. The Takeover Panel's consent must be obtained to instead limit the definition of

concert party to the relevant group.

Should a bidder breach the 30% threshold, it will generally be required to make a mandatory takeover offer for all the shares it

does not own. Such offers must be for all cash or have an all cash alternative at a price at least equal to the highest price paid

for shares in the previous 12 months. Such offers may only be subject to a limited a number of conditions which are set out in

the Takeover Code and which usually make a mandatory offer unattractive to a bidder.

Any acquisition no matter how small by any person connected with the bidder (e.g. a member of a concert party or any of its

directors or subsidiaries) that takes the bidder over 30% will trigger a mandatory bid. Accordingly, from the very earliest time,

the bidder must seek to manage the actions of such persons.

In addition to the provisions of the Takeover Code, it is also the case that interests acquired of 3% or more, and any

subsequent acquisition or disposal of a percentage point or more, must be publicly disclosed.

Certainty of funds
The Takeover Code requires a bidder to ensure that it can fulfil any cash consideration. This must be formally confirmed by an

appropriate third party, usually the bidder's financial adviser. Since the financial adviser may be obliged to provide the money

if the bidder fails to do so, it will require significant due diligence into the bidder's funding arrangements.

The Panel does not normally grant concessions for the NDRC and SAFE approvals required by Chinese companies. In

practice, this requirement can present significant difficulties for bidders from the People's Republic of China since such

approvals can take some time to obtain and are rarely granted in advance. Crucially, it can prevent such bidders from

responding quickly to rival bids, rendering them uncompetitive.

Launching the bid through a pre-funded offshore subsidiary can be one solution to the certainty of funds issues for companies

from the People's Republic of China.
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Put up or shut up
Following a holding announcement in which the potential bidder is identified, the bidder has just 28 days in which it must

announce a firm intention to either make an offer or not: an obligation known as the "put up or shut up" regime.

A request can be made to the Panel for an extension to this 28-day window, and the Panel has indicated that it will usually

agree to such an extension when agreed to by the target.

Where the bidder indicates that it does not intend to make an offer, a moratorium will be imposed preventing that bidder from

making an offer for the target for a period of six months, although there are specific circumstances in which an offerer may

make an offer before then.

The bidder may be bound by any statement made by anyone connected with the bid team which suggests that it does not

intend to make an offer, giving rise to the six month moratorium on future bids. All such individuals should be appropriately

controlled.

Due diligence
The overriding need to keep the potential takeover confidential can restrict the amount of due diligence that can be carried

out. Indeed, the bidder may be restricted to reviewing publicly available information, such as public registers and financial

analysts' reports.

Crucially, in a competitive bid situation, anything shown to one bidder, whether publicly announced or not, must be made

available to any rival bidder provided they specifically request such information and do not generally "fish" for information.

This information must be provided by the target even where the second bidder is less welcome than the first.

The need for secrecy is paramount. All confidential information should be kept within a tight circle of directors and advisors

within the bid team, with all recipients of information made aware of the necessity of secrecy.

Protecting the Bidder's position
Break fees

Historically, break fees of up to 1% of the value of the offer were commonly included to protect bidders in the event the deal

did not complete. Such measures, and other inducement fees, are now prohibited under the Takeover Code except in certain

limited circumstances, such as where the target is in serious financial distress or where it initiates a formal sale process.

Acquiring shares

It is a criminal offence in the UK to deal in particular securities while in possession of "inside information" about them. It is

likely that knowledge of the bid will be inside information preventing an advisor, director or shareholder from acquiring shares.

However, the bidder's own knowledge of the bid should not amount to inside information.

Therefore, one practical way in which a bidder may seek to protect its position against the risk of being outbid is to, before

announcing, purchase the maximum amount of shares permitted without incurring a disclosure obligation (i.e. <3%). By doing

this, if subsequently outbid, the likely profit it will make from the shares it holds may limit its wasted legal and other expenses

in preparing their bid.
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