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The economic downturn 
has made GC in Europe 
more price-sensitive than 
ever. This is not necessarily 
a new trend. But what 
is new this time is how 
the pricing debate has 
opened a Pandora’s box of  
management issues related 
to fixed-price billing that 
are affecting both in-house 
counsel and their external 
law firms.

Typically in a downturn, 
discounts on hourly fees 
become more common, as 
departments with reduced 
budgets try to accomplish 
more with less, or law firms 
with excess capacity become 
more flexible so they can keep 
people busy. But now when 
GCs talk of  the price they 
want to pay for external legal 
services, they actually mean 
the total cost.
 In some jurisdictions in 
Europe, the market has done 
what the ACC Value Challenge 
could only dream of.  For 
example, I recently surveyed 
GC at global companies in 
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LegaL Spend ManageMent, London, 
February  22-23rd

Chaired by Eversheds International partner 
Paul Smith, the London conference plans 
two days of  talks around budgets and 
related issues. Mr. Sagar’s intervention will 
be eagerly awaited given that the recent 
economic conditions have forced many in 
house legal teams to reassess their approach 
to legal spending. Indeed, many are having 
to completely rethink their approach 
to budgeting, reporting and resource 
deployment. 
 “The current climate has validated our 
long held belief  that law departments 

and their suppliers who embrace strategic 
partnering relationships are best positioned 
to navigate these troubling economic times, 
he told european Gc. 
 “Sacrifice for the common good by both 
parties and investing for the future are 
the hallmarks of  these trusted partner 
relationships and our network of  external 
providers.  Increased reliance upon creative 
staffing and alternative fee arrangements 
are critical tools and approaches that will 
enable us to succeed.” 
 Furthermore he expects the new regime 
to continue for some time yet. Mr. Sagar 
explained: “The fees charged for many (not 
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GCS THInK rIGHT 
aBOUT THE PrICE 
by JEFFREY FORBES

The debate over new forms of  pricing between general counsel and law firms shows no 
signs of  abating as the New Year 2010 gets underway. Two conferences dedicated to the 
subject in London and Brussels are due to take place over the next few months with several 
hundred general counsel expected to attend.
 The first, in London February  22-23rd, is entitled ‘Legal Spend Management’ and 
features one of  the world’s best know in-house lawyers, Tom Sagar, general counsel of  
DuPont and pioneer of  the convergence movement known as the Dupont Wheel. 
 The second, driven by pioneering General Counsel focusing on legal-to-business 
alignment, is entitled Corporate Counsel Exchange and takes place in Brussels April 18-
20th. An advance survey of  delegates has already shown that 87% wish to reduce their 
legal spending budgets this year.  Both conferences reinforce the move, driven by in-house 
lawyers in the USA, to move from the billable hour method of  charging to fixed fees and 
other more certain payment structures.
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all) services rendered cannot possibly 
be sustainable at the rate of  increase we 
have experienced over the recent past.  
Unfortunately, cost is one of  those 
few metrics that a legal department is 
measured against by the CEO.  We all 
need to articulate better 
our value proposition 
so that we collectively 
(both in-house and 
outside lawyers) are not 
singularly viewed by the 
client.  That is, we bring 
more to the table than 
simply settling cases 
and spending money in 
defence of  our respective 
Companies.  Becoming 
better bottom-line 
lawyers and helping 
our businesses capture 
growth opportunities 
is where we should focus our efforts 
more intently. I expect Europe will not 
differ dramatically from the US in this 
respect.”
 Another speaker, Trevor Faure, 
general counsel of  auditing firm 
PwC, will be presenting his recent 
book, The Smarter Legal Model,   a 
practical “toolbox” of  complementary 
methodologies which have been 
applied on a multi-million dollar scale 
and proven to increase legal coverage 
by maximising individual potential, 
reduce legal costs,  improve both 
compliance and client satisfaction 
at the same time, and  replace the 
traditional law firm-client tension with 
a mutually-profitable partnership. 
 “The legal profession is under 
fundamental examination as result 
of  the unprecedented impacts of  
globalisation: financial pressures, trans-
territorial laws and instantaneous 
global communications amongst 
others. The imperatives to perform 
as both commercial and compliance 
leaders have never been higher,” Mr. 
Faure said. 
 The Smarter Legal Model applies 
world-class business and behavioural 
principles such as six sigma, return on 
invested capital, zero-sum game theory 
and neuro-linguistic programming 
to the practice of  law for the first 

time with tangible results. Recently 
reported benefits of  the Model include 
a 27% reduction in legal fees, a 60% 
reduction in litigation volume and 
demonstrable improvements in client 
satisfaction.  

  The book’s message will be of  
interest to other general counsel since 
is now being taught at Harvard Law 
School as part of  its Program on the 
Legal Profession, which in addition 
formed the core of  two Harvard Law 
School case studies in 2009. 

Corporate CounSeL exChange, 
bruSSeLS apriL 18-20th

Following on from its success in The 
Hague, Netherlands, last October 
– which united more than 150 general 
counsel, law firm partners, and solution 
providers to the profession - Corporate 
Counsel Exchange has not even waited 
a full year before resurfacing to take 
a second bite at the ‘pricing’ cherry.  
Such was the success, organisers IQPC 
Exchange immediately decided on a 
twice-yearly format. 
 Delegates who spent two days in 
The Hague examining the relationship 
crisis, budget cuts and streamlining of  
in-house teams, are already registering 
for the Brussels Conference in April to 
hear speakers including Dr Thomas 
Werlen, of  pharmaceutical giant 
Novartis. Dr. Werlen will be discussing 
cost cutting initiatives and new 
ways for GC’s to demonstrate value, 
improve productivity and maintain a 
good quality of  service on restricted 
and diminishing budgets. Through a 

panel discussion and three case studies, 
the session will give practical advice 
on spend management methods and 
effective implementation. Enhanced 
EU regulations that have arisen due 
to the economy also present financial 

challenges. Mark Elliott, 
Global General Counsel, 
Bank of  America-
Merrill Lynch Global 
Commodities will be 
presenting on this topic 
and will discuss how to 
internalise upcoming 
regulations in the legal 
department. Malcolm 
Wood, General Counsel, 
Standard Life Insurance, 
will be presenting 
on legal-to-business 
alignment, a strategy 
that will be instrumental 

to the future of  the legal department. 
Delegates will also hear from 
Robin Saphra, General Counsel and 
Commercial and Regulatory Director, 
Colt Telecom Group and Dominique 
Golsong, Chief  Legal Officer EMEA, 
Goodyear Dunlop. 
 The key differentiators of  the 
Corporate Counsel Exchange are 
its one-on-one meetings between 
delegates and solution providers, the 
exclusively senior delegation, and 
special sessions entitled ‘BrainWeave’ 
which focus on in-depth knowledge 
absorption in 50 minute periods 
between the main presentations and 
debates. They are performed ‘in the 
round’ style and encourage audience 
participation.
 At the first conference in The Hague 
most delegates reported highly-
favourable reactions, particularly as 
so much was learned in a short period 
of  time. Many of  the sessions were 
particularly animated with debate 
often originating from the floor. And 
as always, networking opportunities 
were frequent given that delegates 
were housed in the same hotel. 

For information on Corporate Counsel 
Exchange 2010, please contact 
Kate Bentley +44 (0) 207 368 9340. 
exchangeinfo@iqpc.com 

“We all need to bring more to the 
table than simply settling cases and 
spending money in defence of  our 

respective companies.  Becoming better 
bottom-line lawyers and helping our 

businesses capture growth opportunities 
is where we should focus our efforts... 

Europe will not differ dramatically from 
the US in this respect.”

continued from pAGe 1
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One of  the leading disadvantages of  international 
arbitration is the perceived inability to join to arbitration 
proceedings to an individual, or entity, which is not party 
to the relevant arbitration agreement.  It follows from the 
very nature of  arbitration that as a general rule a third 
party cannot be compelled to participate.  Consent is in 
practice unlikely to be forthcoming: human nature being 
what it is: Once a dispute has arisen parties often refuse 
to agree on anything, almost as a matter of  principle.  
 
A different but closely related difficulty, also arising from the 
contractual basis of  arbitration, is the potential inability to 
consolidate into one set of  arbitration proceedings disputes 
arising under two different contracts (between slightly 
different parties), even where they both contain arbitration 
clauses and relate to the same commercial transaction, so 
that the same or similar issues of  fact and law arise.
 The inability to join third parties to arbitration proceedings 
or consolidate proceedings is most likely to arise where there 
is a chain of  contracts (for example, between manufacturer, 
distributor and customer) or a web of  contracts relating to 
the same underlying commercial matter (for example in a 
major construction project or project financing).  The parties 
to the related contracts will generally be slightly different, 
but all will be engaged in the same venture, giving rise to 
potential cross-claims between the different parties if  there 
are disputes.
 The potential disadvantages of  not being able to join a 
third party to proceedings or consolidate them so that there 
are multiple proceedings rather than a single set are self-
evident

It will cost more – both in legal fees and management 
time.  Evidence relating to the same or similar issues might 
have to be presented to two different tribunals to which 

•

the same background facts must be explained.  Witnesses 
will give evidence twice and the disclosure process will be 
duplicated.  If  separate arbitration proceedings are pursued 
because consolidation cannot be achieved, the fees of  two 
tribunals (possibly each composed of  different members) 
must be paid and two advances on costs will have to paid 
to the institution(s) administering the arbitration (such 
as the ICC or LCIA).  When a party’s own legal fees and 
disbursements can, in a complex dispute, quickly rise to more 
than €1 million (before taking into account the potential 
liability for the costs of  the opposition in the event that it 
loses), the cost of  commencing separate proceedings can 
be prohibitive to all but those with the greatest resources.  

There is a risk of  conflicting awards.  Consider, for 
example, a scenario in which A enters into a contract with 
B to design factory machinery and a separate contract with 
‘C’ to manufacture the machinery.  The machinery fails 
after 6 months causing ‘A’ substantial losses.  B claims the 
failure resulted from a manufacturing defect.  C claims that 
the failure was the result of  a design defect.  If  the contract 
with B contains an arbitration clause but the contract with 
C does not, A may generally only join C to any arbitration 
proceedings brought against B if  C consents.  Similarly, even 
if  the contracts with B and C both contain arbitration clauses, 
unless those clauses expressly provide for consolidation, claims 
against B and C might have to be pursued in separate sets of  
arbitration proceedings.  There is then the possibility that A 
pursues claims against B, culminating in an arbitration award 
concluding that the equipment failure was the result of  a 
manufacturing defect, only to subsequently (or simultaneously) 
commence separate court or arbitration proceedings against 
C which result in a finding that the failure was caused by a 
design defect.  Arbitration awards do not, as a rule, create 
binding precedents.

•

continued on p4
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When costs count, joining parties in 
arbitration makes sound financial sense... 
By Jon tweedale

To address potential difficulties 
relating to joinder or consolidation, 
the best approach is prevention 
rather than cure.  

The best way of  ensuring that an 
individual or entity can be joined to any 
future arbitration proceedings, or that 
future proceedings can be consolidated, is 
to incorporate appropriate consolidation/
joinder clauses into related commercial 
contracts when drafting them. There 
are a number of  ways of  achieving this.  
When related agreements are being 
drafted at the same time (for example, 
in the context of  a project financing), 

the arbitration clauses in each contract 
can be drafted to provide that each party 
consents to being joined to proceedings 
arising from a dispute under the related 
contracts and/or to the consolidation 
of  any arbitration arising under the 
contract with proceedings arising under 
the related contracts.  Alternatively, 
a free-standing ‘umbrella’ arbitration 
agreement can be drafted and signed by 
all parties.  This may be suitable where, 
for example, related contracts come 
into existence at a later date, possibly 
as a result of  a restructuring of  the 
commercial venture.  
 Given the obvious and significant 

potential merits and benefits of  joinder 
and consolidation, parties are far more 
likely to consent at the outset of  a 
commercial relationship before any 
dispute has arisen (and each may be either 
claimant or respondent in any future 
proceedings).  Advice should be sought 
from an arbitration specialist when 
drafting such clauses to avoid potential 
pitfalls.  For example, it will generally 
be sensible to provide that a tribunal 
has a discretion whether or not to allow 
consolidation; it may not be appropriate 
in every case (for example, where few or 
no similar issues of  fact or law arise).

SOLUTIOn 1: PrEVEnTIOn



EUR PEAN GC PaGE 4

SIGHT
IN

TM

If  a dispute has already arisen and the contracts do not contain joinder or consolidation clauses, what a party 
seeking joinder/consolidation may do will always depend on the facts and, in particular, the relevant laws (the law 
of  the arbitration agreement, the law of  the seat of  arbitration, the substantive law of  the contract and the law of  
the State(s) in which any award would likely be enforced may all have relevance, depending upon the context).  

The following suggestions are offered:

SOLUTIOn 2: CUrE

arbitration... (continued)

• Try to persuade the third party to consent to joinder.  
There is nothing to prevent parties entering into an 
arbitration agreement after a dispute has arisen.  Identify the 
potential benefits to the third party of  being joined.  These 
may include some or all of  the reasons why parties agree to 
arbitrate.  In the above scenario, C might be persuaded to 
consent to being joined as a co-respondent with B if  both 
contracts contain an arbitration clause because it will be able 
to share the administrative costs of  the arbitration (and the 
cost of  the arbitrators’ fees) with two other parties (i.e. A 
and B) rather than only one other party (A) which would be 
the case if  separate arbitrations were pursued.

• Seek legal advice on the substantive laws of  the contract/
arbitration agreement (and the law of  the seat of  the 
arbitration, if  different) to discover if  they include legislation 
and legal doctrines which might be used to join a party or 
consolidate proceedings.  These differ from jurisdiction to 
jurisdiction.  For example, in the Netherlands the court 
sometimes has power to order consolidation even if  that is 
against the wishes of  one of  the parties (although no such 
power exists in most other jurisdictions).  
 In relation to joinder, French law recognises a ‘group 
of  companies’ doctrine under which it is possible in 
certain circumstances to join a company to an arbitration 
if  it is a member of  a group of  companies, one of  which 
is a signatory to the arbitration agreement.  There is no 
equivalent doctrine under US or English law.  Under 
English law, potential doctrines for joining a non-signatory 
are largely confined to circumstances in which a party 
is effectively claiming through a signatory, for example, 
where the relevant agreement containing the arbitration 
agreement was assigned to the non-signatory the assignee 
is bound by the arbitration agreement if  it wishes to enforce 
its rights under the agreement. In certain jurisdictions, 
including the US, there is a doctrine entitling a party to join 
a non-signatory to an arbitration where the non-signatory 
controls a signatory which is in substance an alter ego of  
the non-signatory and to distinguish between the two would 
allow a fraud or injustice.  In such cases the party is said 
to be entitled to pierce the veil of  incorporation to pursue 
the individual/entity controlling the signatory.  In a similar 
vein, under US law a non-signatory may be joined to arbitral 
proceedings on the basis of  the doctrine of  agency (where 
the signatory entered into the relevant agreement containing 

the arbitration agreement on behalf  of  its principal, even if  
the principal was undisclosed).
 A common theme underlying many of  the doctrines is 
that the non-signatory is treated as expressly or impliedly 
having agreed to honour the arbitration agreement in 
circumstances where it has in some way reaped the benefit 
of  rights under the contract containing the agreement.  
There consequently tends to be a very close connection 
or relationship between the non-signatory and a signatory 
(as under the group of  companies, agency and alter ego 
doctrines).  It will be in rare circumstances that any theory 
assists joinder where there is no close connection between 
the third party and a signatory.  The doctrines are therefore 
of   fairly limited application and in many cases represent a 
‘grey’ area of  law so that it is difficult to be certain how they 
would be applied to a particular set of  facts.  Even where a 
doctrine may be called upon in an arbitration seated in one 
jurisdiction, resulting in an award against a party which was 
a non-signatory (for example, under the group of  companies 
doctrine), it may then not be possible to enforce the award in 
a jurisdiction that does not recognise it.  (It is a requirement 
of  the New York Convention, under which most awards are 
enforced, that consent to arbitration be in writing.)  It would 
therefore in most cases be a mistake to rely upon any of  
these doctrines as an alternative to incorporating joinder/
consolidation provisions into an arbitration agreement at 
the time contracts are entered into.  They are best regarded 
as a last resort. 
 
• Take practical steps to mitigate the potential consequences 
of  separate proceedings.  For example, if  there will be two 
separate arbitration proceedings and a three arbitrator 
tribunal in each, a claimant might nominate the same 
arbitrator in both sets of  proceedings (and seek to procure 
the nomination of  the same Chairman in each).  In this 
scenario, it would also be sensible for a claimant to instruct 
the same law firm to maximise the opportunities to avoid 
duplication.  A request could be made in each arbitral 
reference to allow the same evidence to be admissible in 
both arbitrations, including arrangements for witnesses to 
be cross-examined at the same time (if  necessary before 
both tribunals), but if  this request is declined, as a minimum 
it should be possible to ‘cut-and-paste’ large sections from 
the claimant’s witness statements and submissions in one 
arbitration into the equivalent documents in the other.

continued on  p5
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Russia, and their number one priority for reducing external 
legal costs was not to negotiate a discount on rates or cap fees, 
but to negotiate fixed fees so they could stay within budget.
 Of course most GC have always thought about price in terms 
of total cost they have to pay. It’s just that now many are forced 
to make law firms think along similar lines by getting them 
to offer a fixed price for their services. But many law firms in 
Europe still do not fully comprehend how this will change their 
business – and profession – because they are still budgeting 
hours to arrive at an estimate of their cost in order to calculate 
a fixed price. 
 When it comes to measuring the internal productivity and 
efficiency of a law firm, evangelists who adopt fixed fees or 
alternative billing, will argue that keeping track of time is 
irrelevant for knowledge workers. This is because they believe 
the work that such professionals do is nonlinear and cannot be 
measured like an assembly line worker. 
 Instead, they see wealth being created from the intellectual 
capital derived from their knowledge workers. They also 
believe the most important traits of a knowledge worker, such 
as interpersonal skills, knowledge, creativity, motivation, 
innovation, desire, risk taking, or passion, don’t show up on a 
traditional cost accounting financial statement. 
 So instead of measuring productivity by monitoring hours 
billed, they use a more fuzzy process known as judgment. This 
is something that all lawyers think they are good at when it 
comes to giving legal advice to their clients. But many have 
trouble discerning these knowledge worker traits with members 
of their own firm.
 Law firms that are trying to wean themselves from a billable 
hour pricing model should not focus on activities, efforts or 
inputs. Instead they should shift their firm’s culture toward 
things that clients are more concerned with such as results, 
output and value.
 Partners should ask themselves: “Do our clients buy hours 
and costs or do they buy results and value?” Better still, they 
should ask their clients this simple question. And if their answer 
is the latter, then the firm should begin to transition from a 
cost-plus pricing model to a price-led costing model, and these 
are two different things.
 Of course this is the theory. Putting it into practice is obviously 
very difficult for many firms. But there are documented cases of 

hundreds, perhaps thousands of such firms globally that use this 
model. Although admittedly you see this more in smaller firms 
as the bigger ones have been very slow to adopt this, perhaps 
because they have been able to get away with using a simpler 
system for so long that was more to their advantage. But now 
clients are forcing their advisors to assume some of the risk 
too.
 It would seem then that independent firms are better placed 
to adopt fixed-price billing because they have a smaller ship to 
turn around. Due to their size, independent firms tend to be 
less well-established in their operational efficiency and financial 
reporting systems. However, the international firms have 
built their infrastructure based on the billable hour which is a 
historical accounting method and not client-focused.
 The challenge then, is for all firms, big or small, independent 
or global, to change the culture of their firm to focus more on 
what the client values. This is essentially a marketing issue of 
the most strategic kind. And here I do not see the international 
firms in Europe as being that much more advanced than 
independent firms. 
 The reason for this is that many international firms have 
grown  in their markets due to more basic forms of marketing 
such as capacity and bench strength (size), distribution (network 
of clients and offices) and communications (events and publicity) 
which only helped to guide the work that was already out there 
to them. 
 For the most part they have been very poor at adopting more 
sophisticated marketing best practices such as implementing 
client satisfaction surveys, or training, coaching or mentoring 
associates on how to properly plan and develop business.
 Prior to the economic downturn, in some legal jurisdictions 
in Europe, it was more of a seller’s market for legal services. 

arbitration... (continued)

Unless potential joinder and consolidation difficulties are 
identified before a dispute has arisen (ideally at the contract 
stage), it is likely to be difficult to resolve either. This may 
mean added cost, management time and frustration, but that 
must be balanced against the potential benefits of  opting for 
arbitration in the first place.  Joinder and consolidation must 
be considered alongside the advantages and disadvantages of  
selecting alternative dispute resolution fora, which generally 
comprise local courts or foreign courts.  
 In the scenario described above, for example, whilst it might be 
superficially attractive to give exclusive jurisdiction to the courts 
of  the State in which A is domiciled to avoid joinder/consolidation 

issues, if  the assets of  both B and C were located in another 
State which did not recognise or enforce judgments rendered by 
the courts of  A’s local courts, when it came to enforcement any 
judgment against B or C would have as much legal significance as 
a bus timetable.  If  the State in which the assets were located was 
party to the New York Convention, however, no such difficulty 
would arise in enforcing any arbitration award    Obtaining 
specialist advice at the time the dispute resolution clause is drafted 
is therefore a worthwhile and valuable investment.
 
Jon Tweedale is a partner at addleshaw Goddard LLP
jon.tweedale@addleshawgoddard.com
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as 2009 drew to a close it was patently clear that the biggest issue 
of  the economically catastrophic year for companies and banks 
was that budgets for legal advice would be cut dramatically. at 
several conferences, notably the Corporate Counsel Exchange in 
The Hague, netherlands, general counsel willingly took to the 
podium to explain to colleagues in the In Crowd how they were 
facing up to the problems of  getting more legal advice for less: 
sometimes considerably less. 

among them was Mark Maurice-Jones, chief  counsel (EMEa) 
of  Kimberley Clark (Europe), the global paper products 
corporation, manufacturing and selling everything from tissues 
to infant napkins. He talked to European GC, and his experiences 
will undoubtedly be useful to others as they find the instruction 
to act similarly in 2010.

you’ve been one of  the many companies around the world making 
significant cuts both on the inside and the outside of  the company 
in terms of  legal cover and advice. How has this been executed?
We started on the inside after quite a long period of  analysis about 
what we actually do as a legal department and tried to come up with 
exactly what value we were adding to the corporation. We broke it 
down into various functions, and for instance, in a piece of  litigation we 
were able to say comfortably that the legal team added a lot of  value. 
But then on a standard supply contract we were arguably adding less 
value. At the time, in our UK headquarters in Reigate, Surrey, (UK) 
we had four lawyers, three paralegals, a patent attorney, and I heard 
people – particularly in the Hague conference – that you would simply 
end up outsourcing more if  you cut inside your own department. I 
don’t particularly agree with that: we all have a tendency I think to 
over intellectualise about things and when you do that nothing is 
ever clear. You have to make a decision what to do and then make the 
change. So that’s what we did once we had been through the objective 
exercise about what we actually do and the value we added. Obviously 
we weren’t sure about all the ramifications but unless you make the 
change you’re never going to find out. 
 We spend a lot of  time liaising with the business that employed us, 
making sure that they understood the risk we were taking in cutting 
within, and we spent three or four months coming up with a detailed 
action plan that spelled out what we could get rid of  as an in-house 
service. For me perhaps the most important part of  this process was 
to involve the team to avoid negativity. Right from the beginning 
everyone knew that we would reduce the headcount and therefore 
there were no surprises when we eventually arrived at who would stay 
and who would go.

Was it a shock when you were told that you had to reduce 
your costs?
Well yes, but not a surprise. Kimberly Clark operates in a very 
competitive environment and we were, I like to put it, challenged 
by the European business to spend less money, as was going on 
in all other departments. They didn’t exactly specify by what 
amount, but as things worked out, we eventually reduced our 
costs by just under 30%. 

But reducing by a couple of  people wouldn’t achieve that surely? 
The greatest savings would have to come via external counsel 
which you, like every other multinational corporation, have to 
resort to frequently?
Well no. But by way of  explanation we have never outsourced work 
unless we simply didn’t have the expertise inside. In M & A, litigation, 
and so on we would go to external counsel and that would be right 
across Europe, the Middle East and Africa. And I guess the problem 

was, and why we had to then start looking here to cut, was that with 
external counsel you always get surprised by the costs, particularly, in 
litigation matters. When you have that it is difficult to control what 
you are spending so we have had to get much tougher with law firms. 

Just so everyone understands how you fit in with buyers, what are 
outside counsel costing you approximately?
Globally we spend huge amounts on external counsel. In Europe in 
any year we are spending up to $2million, but we have years where we 
spend significantly more than that. That excludes patent work which 
is now managed out of  the United States.

When you say you have got a lot tougher on external counsel 
what do you mean by that exactly?
Firstly what we’ve done is ask for discounts from our regular suppliers. 
We’ve achieved somewhere in the region of  20% or so on anything 
charged on the billable hour. We occasionally go into fixed fees and I 
have to say, even though sometimes it’s a bit of  a battle, we are looking 
more and more into this method of  pricing. Secondly what we have 
done is worked with our purchasing/procurement department to put 
certain jobs out to tender. When we’ve had a significant piece of  work 
we will use this procurement function.  It’ll go out to three, four, or five 
firms inviting offers. Personally I think this is something we are going 
to hear a lot more of. We have been very satisfied with the results so 
far of  work going out to tender. I have been amazed at how law firms 
can offer so much variation on how they see the value of  a job since 
they all get the same job specification on the Request for Proposal that 
I compose with our purchasing people.  I’ve seen responses where 
one firm will quote almost double that of  another. So for me we have 
something for the future in this method of  buying in legal advice.

Indeed:  which would make your views on where exactly we 
are going on these pricing and relationship issues now that the 
recession appears to be abating. do you see things going back to 
normal, or are we, as the association of  Corporate Counsel in the 
United States is suggesting, at a watershed?
From my point of  view we will definitely be taking a different approach 
to law firms from now on with costs. We have to go the way of  the 
business we represent. Kimberly Clark will continue to operate in a 
very tough environment, so we in the legal department have to also 
because, like every other department, we will be judged on costs. These 
pressures are not going to go away so I have to do the best I can to 
keep them under control. I really doubt if  things will return to normal 
where legal spend happened to be what it cost, no questions asked. 
Because from where I sit as an in-house lawyer I just don’t see, however 
hard I try, how many partners in law firms can justify the huge profits 
they take from their firms along with the generous salaries they take 
monthly. You’ve got partners in some firms earning over the year close 
to £1m.  This is more than some chief  executives in many sizeable 
companies. It is simply not justifiable. They bear no relation to what 
other people in parts of  industry earn and are not justifiable. Therefore 
I think there is room for us, buying these legal services, to make them 
more competitive and push for further discounts. Obviously in some 
of  the more esoteric areas such as securitizations there are only a few 
lawyers who do it, so they will always be able to command big fees. 
But a lot of  what we do in Europe is fairly routine in nature and my 
guess is that there will be a whole range of  law firms who can do it. 
Therefore they are going to have to look very closely indeed at the way 
they price this. We just can’t go on judging the value of  legal advice 
on the time people spend doing it. This doesn’t make sense: everyone 
knows from their schooldays onwards that some work quicker than 
others and still arrive at the same result. It’s just nonsense to base 
everything on the time spent doing it. 
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LITIGaTIOn: a THIrd Way?
Litigation is almost always costly and time-consuming. But there are alternatives: Why 
not get a third party to assume all or some of  the risk? nIna HaLL, director of  
London-based Global arbitration Litigation Services explains
In this new area of  litigation 
management and financing, I often get 
asked to explain in basic terms what 
is third party litigation funding and 
why should in-house counsel consider 
it? The answer to the first part of  
the question – what is it – is simple.  
It is any situation where someone 
other than the claimant is funding the 
claimant’s costs. 
 Most reading this short introduction 
into this topic will already have 
identified situations within past 
experience where a third party funded 
a claim.  The three most common are 
a) where a holding company funds the 
claim(s) of  a subsidiary or b) creditors 
through insolvency provide the 
necessary funds for legal action to be 
taken and/or c) of  course the lawyers 
themselves providing “time equity”.  
In all cases the third party is “re-paid” 
their investment from the outcome. 
 Third party funding is not immune 
from regulation or controversy.  Over 
the past 2-3 years it has also attracted 
the interest of  the money markets as 

a form of  high net worth investment.  
Understanding the financial 
parameters and attendant regulation is 
key to the understanding of  in-house 
counsel where for whatever reason 
“outsourcing” of  legal costs or costs 
risk is being considered.
 Take first the example of  a holding 
company funding a subsidiary.  This 
form of  third party funding is common 
but generally unregulated as the 
holding company is treated as funding 
business risk rather than providing the 
funds as part of  its business activities.  
The situation would be different where 
the holding company funds to receive 
a “cut” of  the outcome.  Rather than as 
a non-recourse loan (or indeed inter-
company loan), if  the holding company 
aims to “gain” on the outcome then 
both tax and regulation will have to be 
considered.
 The main regulatory aspect 
considered is the application of  
doctrines that exist in one form or 
another throughout the world, namely 
that traditionally the courts of  the 

developed world have forbidden those 
funding or prosecuting a claim to have 
an interest (financial or otherwise) in 
the outcome of  the claim.  The bar 
on such activity is driven by public 
policy desires to keep matters before 
the courts immune from behind-the-
scenes factors that may influence the 
behaviour of  the claimant before them 
(or its representation).
 In the case of  insolvency, there 
has been a pragmatic exception.  
Insolvency practitioners have been 
able to borrow to fund recoveries that 
in many circumstances should benefit 
the insolvent company’s creditors 
(unpaid invoices, for example may have 
driven the company into insolvency in 
the first place).
 Lawyers and contingency fees is 
the third example, and this area is 
rife with professional and statutory 
regulation.  Any counsel reviewing 
this as a possibility to transfer some or 
all of  the costs risk ought, in my view, 
also seek independent advice on the 
suggested retainer agreement such is 

InFOrMaTIOn rEqUIrEd FOr any aPPLICaTIOn FOr THIrd ParTy FUndInG & POInTS TO nOTE

TyPE InFOrMaTIOn nOTES
THE CLAIM Is there an opinion on the case from outside 

counsel on all three key elements of  the claim, 
namely the nature of  the legal obligations 
governing a) liability b) causation and c) loss?  
Also any advice on risk of  counterclaims or set-
off ?

The issue of  “did the breach cause the loss?” is often overlooked.  Do not 
underestimate the importance of  being able to prove loss/damage and have 
legal advice to back that up.  Absorbed opinions on liability risk should be 
a focus but by no means the main focus of  any case assessment by in-house 
counsel prior to any out-sourcing of  litigation risk.

THE QUANTUM Quantum must be examined very precisely.  
What is recoverable as a matter of  law and 
fact may differ depending on the legal matrix 
governing this area.  Factual support in the form 
of  expert opinion is always required.

The fact based support eg accountants reports / forensic support may often 
be available to in-house counsel “in-house” and this option for compilation 
and assessment of  information to support the quantum figures put forward 
should be explored by in-house counsel.

THE DEFENDANT All investors will want to know as much as 
possible about the Defendant and the likelihood 
of  recovery.

It is important for in-house counsel to collect as much information on the 
defendant as possible and/or undertake a review of  defendant assets.

THE CLAIMANT Similarly an investor will want to know about the 
claimant and the commercial relationship with 
the defendant.  Any case with high prospects of  
settlement is more interesting to an investor.

Before approaching an investor, in-house counsel should seek instructions 
on whether the claim should be assigned / sold to the investor and/or what 
commercial relationship, if  any, needs preserving with the defendant.

THE COMMERCIAL TERMS The terms will vary depending on the nature of  
the deal.  It is best to go into the negotiation with 
an open mind and a realistic attitude to what 
risks are being off-loaded.  Claimants should 
not underestimate the value of  having a third 
party who was less “involved” in the commercial 
relationship with the defendant taking on some 
if  not all of  the management burden.

At all times in-house counsel and/or Claimant’s owners must be aware of  
the risks involved in litigation.  There is very rarely a guarantee of  winning 
at trial in any jurisdiction.
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the minefield of  regulation (and of  course 
costs risks where matters do go astray due 
to professional negligence or other factors 
in this risky business). In all three examples, 
the theme of  regulation and public policy 
consideration will occur.
 So turn now to the “new market” of  third 
party funding as a financial investment.  
The regulatory and public policy “audit” 
that any in-house counsel should insist 
upon related to the jurisdiction of  the claim 
under consideration for funding remains.  
However, in addition “market terms” have 
begun to appear.  The expectation of  the 
hedge funds now involved in this area is 
high risk high return.  Cases of  20/80% 
split of  outcome are not unusual.  Funding 
of  claims below $5m in perceived quantum 
value is rare and the “up-front” cost to both 
the claimant company and the interested 
fund are high.  The case will be thoroughly 
reviewed and quantum and recoverability 
analysed in depth.  No claim of  course will 
be reviewed at the expense of  the broker/
fund/ company of  course unless the legal 
assessment of  liability is as definitive 
as it can be.  The example of  the unpaid 

invoices for goods delivered is a useful one.  
Immediately interesting to the market but 
a high quantum is still a threshold test and 
high returns are still demanded where the 
mere risk of  a bizarre counterclaim (it can 
happen), or difficult recovery remains.
The area can be a minefield for in-house 
counsel charged with the review of  a 
possible funding mandate.  The commercial 
decision to out-source cost or cost-risk 
has of  course being taken but finding a 
co-venturer funder of  a type permitted by 
regulation that  is prepared to enter into 
negotiations where all fairly understand the 
value of  litigation risk(s) is not easy.  That 
said the financial markets are interested.  It 
is an area where terms still can be fluidly 
negotiated on a bespoke basis and at the 
end of  the day, in theory, all benefit.  The 
company gets some money back rather than 
none and the funder can go on and provide 
the service to others in a similar situation.

EdITOr
Patrick Wilkins

SUB EdITOr
Richard Dinnick

COnTaCT
www.europeangc.com
patrickwilkins@europeangc.com

dESIGn and LayOUT 
Right Dynamic Ltd
www.rightdynamic.com

The content of  EUROPEAN GC 
is provided “AS IS”. To the extent 
permitted by law, EUROPEAN 
GC excludes all representations 
and warranties (whether express 
or implied by law), including the 
implied warranties of  satisfactory 
quality, fitness for a particular 
purpose, non-infringement, 
compatibility, security and 
accuracy. While we try to ensure 
that all content provided is correct 
at the time of  publication no 
responsibility is accepted by or on 
behalf  of  EUROPEAN GC for 
any errors, omissions or inaccurate 
content. 
© Patrick Wilkins, 2010

EUR PEAN GC

SUBSCrIBE TO EUrOPEan GC
The newsletter for legal market intelligence in Europe

Please complete this subscription form and post to:
Subscriptions, European GC, 345 Southborough Lane, 
Bromley BR2 8BG UK

I/we hereby subscribe to European GC for:

1 year (10 issues)  €500

3 years (30 issues) €1,200      (saving 5%)

Payment should be made by bank transfer to:
IBAN GB26 NWBK 5030 0921 3801 04
BIC NWBK GB 2L

Or by cheque (payable to P WILKINS) with this form to:
P Wilkins, 345 Southborough Lane, Bromley BR2 8BG UK

My postal and billing addresses are the same:

SIGNATURE

DATE

VOLUME 1, ISSUE 1

SEPTEMBER 2009

MaRkET InTELLIgEncE fOR cORPORaTE LawyERS In EUROPE

Tenders. Modus operandi.

caSE STUDy 7

au Revoir, hourly rate? winmark’s MD on fixed pricing.InTERVIEw 3

Welcome to the 1st issue of  EUROPEan gc
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Patrick wilkins is the founder, editor and publisher of  the award-winning the European Lawyer magazine from its launch in 2000 until 2009 when the publication passed into new hands.  a former British national newspaper journalist, he began to specialise in the reporting of  law and legal issues in 1994, becoming in 1999 executive editor of  commercial Lawyer. The European Lawyer won the prestigious Queen’s award for Export in great Britain in 2006. 
patrickwilkins@europeangc.com

...the newsletter dedicated to general counsel across Europe which business law firms eve-rywhere need to read.  Over the course of  the first year we will be going behind the scenes to discover the real reasons general counsel chose one law firm over another, what they are paying for specific legal matters, and identifying new buying trends emerging from the greatest slump the world of  business has seen in a life-time. European GC will also conduct in-depth interviews with key general counsel in major organizations across the continent and provide cutting-edge analysis for all lawyers, both buyers and sellers, who need to negotiate fees in a mar-ket that is now, post recession, more competitive than ever.  
About the editorPatrick wilkins

As readers will know, the beauty parade, where law firms are asked to pitch their expertise is a relatively recent phenomenon. 
Changes by bars and law societies in the late 1980s allowed marketing by law firms for the first time in centuries, and in it was in the recession of  the early 1990s that general counsel first started to feel downward pressure on the fees they were paying out for legal advice. Hence the ‘beauty parade’ arrived. 

Though it still exists and law firms have become better equipped in examining their own internal costs – and ultimately being able to ‘foresee’ how the work unfolds and arrive at a fair estimation of  the price for their clients – it is still a process that consumes vast amounts of  time by both sides. 
Enter then the panel, firms selected from many candidates, but given contracts to carry out work in specific, or all, areas for a specific amount of  time, be it one year, two or three.  

Today, most multinational entities now operate this system.  Many general counsel even insist that their historical incumbent law firm be a part of  that panel, subjecting them to the same rigorous rules on costs and savings when a major corporate transaction such as a takeover comes along.  Competition among law firms, therefore, is here to stay. But newer methods of  choosing law firms await their entry. We begin this month with a report on tendering via benchmarking for rack rates.

BackgROUnD

competitive Legal Services: a brief  history

ask any experienced or retired general 
counsel and they will tell you that 
purchasing legal advice from law firms 
has always been an arcane subject. Even 
in the days before in-house lawyers fifty 
years ago, when it was the chief  executive 
or chairman who took care of  that area of  
the business, it was equally mysterious: 
the most popular modus operandi being 
the weighing of  the paper file with the 
fee note based on a rate per kilogram, 
adjusted annually.As in-house lawyers were gradually 

introduced, the smoke and mirrors game 
progressed exactly as one would imagine. 
Not that the game is wilful at all. What has 
been the problem is that legal advice is a 
difficult service to value. What it is worth 
is very much a subjective judgement and 
progress in commoditizing it has been slow 
compared to most other areas of  business.

Uniforms, cars, pencils, IT, travel and such 
lend themselves to true market valuation 
easily and finance directors, once it is all 
converted into numerical form, can fit this 
efficiently into the equation of  sales minus 

costs in order to report profits and actual 
returns on investment.Legal budgets, which invariably form one 

of  the major outgoings of  international 
corporations and banks, annoyingly 
continue to escape this kind of  scrutiny. 
Who can say with 100% certainty that 
ABN Amro’s €100 million legal fees for its 
last year as an independent bank saved or 
lost the company money? Justified, or not 
justified? These are questions that really 
only courts can answer with certainty since 
we are talking about the transactional laws 
of  lands which rarely end up before the final 
arbitrators of  modern capitalistic society.

In the past couple of  decades the way in-
house lawyers have handled this problem 
has been a credit to the quality of  those 
in the role. Innovations such as panels and 
beauty parades have put pressure on the law 
firms to better justify their costs for advice. 

Governments in most European 
states have introduced obligatory 
procurement processes for legal advice

EDITORIaL
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A warm welcome to all readers 
of  this 2nd edition of
EUrOpEan gc.

Since the inaugural edition was 
launched in September feedback has 
been overwhelming from members 
of  the profession the world over 
about the content of  EuropEan 
GC which focuses exclusively on 
client relationship and pricing issues 
as the world rises out of  recession. 

Coverage this month is 
comprehensive:  interviews with 
the experts on what is needed by 
both in-house departments and law 
firms to begin addressing the new 
economic climate where less, forcibly, 
has to mean more. and where rules 
are going to be more rigorous to add 
extra value to legal services.

We also report on the tendering 
process operated by the European 
Bank for reconstruction and 
Development - one which explores 
an alternative method of  selecting 
law firms. It promotes fair 
competition and winkles out true 
current prices for specific types of  
legal advice. Tendering in the legal 
profession is in its infancy, but it is 
certain the example of  the EBrD
will be followed as more general 
counsel learn that it really can de-
personalise the process of  selection 
and provide true monetary value.

About the editor
patrick wilkins

reform has taken a long time coming but general counsel have now seized the initiative and gone on the attack over fees and service levels from law firms. 

The largest association of  in-house lawyers in the world, the 25,000 individual-member association of  Corporate Counsel (aCC), has launched the most powerful root and branch reforms ever on relationship and pricing issues between client and law firm. Known as the aCC Value Challenge, the initiative is about to cause a seismic shift in the way legal advice is bought and sold. 
With literally hundreds of  ‘how to’ papers for in-house and outside counsel, ranging from collaborative budgeting to maximizing value in fee relationships, wave upon wave of  attorneys standing by to lecture anywhere in the world on new recommended practices, special conferences, surveys and study groups,  and most importantly a new mathematically-based scorecard for law firms, the Challenge is specifically designed not to go unnoticed, and more importantly, change once and for all the billing and service habits that have shaped relationships for decades.

 aCC, whose members comprise mostly uS corporations, is also present in 70 countries across five continents, and it is this geographical spread that the organisation hopes will ensure the Value 

Challenge implants itself, particularly in Europe where the chapter now comprises more than 1,200 in-house lawyers.  
The initiative, which has been years in the making, grew out of  the need to reduce the legal fees of  corporations, and bilateral study groups with the american Bar association which long ago called for an end to the billable hour culture. This slowly took hold but it was the onset of  the global economic crash that focused efforts to bring about change once and for all. 

The latest part of  the Challenge was the launch october 19th in Boston of  what aCC calls the Value Index – a system where general counsel score law firms they have used and allow access to the ratings by all other in-house lawyers: The rationale behind the move being that third party appraisals via directories – for years the benchmark for clients – do not accurately reflect real-time services or mathematical comparisons. In the first week more than 1000 evaluations were filed by some 180 general counsel. The average score out of  5 was 3.88, indicating at a very early stage room for perfection by the suppliers. 
The value index for law firms works as follows: General counsel, once a law firm has been engaged and the task is completed, 
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A few years ago a book of  

substantial relevance to 

organisations was published 

under the title, ‘The Wisdom 

of  Crowds: Why many 

are smarter than the few’.

It was written by James 

Surowiecki, a young and well-

known American academic 

who contributes to quality 

magazines, among them The 

New Yorker. It interested me 

since, in earlier education I had 

always been fascinated by the so-

called ‘crowd emotion’ that has 

so preoccupied philosophical 

schools as they endeavour to 

decipher why large groups 

of  people can quite easily be 

inculcated with bad ideas. 

It is of  importance today 

since, in working life, we 

understand it as the herd 

instinct, and the ‘sheep’ 

factor is often applied in the 

community of  lawyers. When 

the big expansions of  law firms 

took place a decade ago, for 

instance, the aphorism popped 

up consistently in the race to 

become global and multinational 

About the editor: Patrick Wilkins

The US-led movement to re-engineer pricing, process and staffing structures 

for legal advice is gaining momentum – it may well be the largest initiative ever 

undertaken in four decades of  growth and international expansion of  law firms. 

ACC Value Index initiative 

gains increasing momentum
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Last month we reported briefly on the 

Association of  Corporate Counsel (ACC) Value 

Challenge and Index, the latter being a quasi-

revolutionary database of  scorecards accessible 

only to in-house counsel, and allowing them 

to score their law firms and browse postings 

offered by other in-house peers. (See ‘The 

Seismic Shift on Pricing’, European GC Issue 

2, page 1.)
Launched at the Hynes Convention centre in 

Boston (USA) in October, before a gathering 

of  several hundred in-house lawyers, the first 

week of  the ACC Value Index initiative saw 

more than 1500 scorecards completed and 

lodged in the database; firms evaluated included 

more than 500 firms working in more than 20 

different countries, including many European-

based firms.   And that’s just from the launch.

Clearly, relations between law firms and 

clients will never be the same again as the ACC 

Value Challenge initiative invades the Asia and 

the European continents via ACC’s 25,000 

strong membership, many based outside the 

US in more than 75 different countries. 

Here Susan Hackett, Senior Vice President 

and General Counsel of  ACC, and the 

recognised ‘brain’ behind the two pronged 

initiative, talks to European GC.

This is such potentially overpowering 

new movement that many readers would 

appreciate a short history of  how it all 

began…
The ACC Value Challenge and its Value 

Index are ideas that pre-date the economic 

downturn of  2008-9, and indeed, has been a 

subject of  varying discussion for many years.  

Over my 20 years at ACC, no matter where I 

was, and no matter which general counsel I 

talked with, it was clear to me that there was 

one thing that every single member of  our 

association – and all in-house counsel for that 

matter – had in common: a frustration with 

the ever-increasing cost of  legal service and 

their inability to control it.  While  in-house 

legal teams have improved their efficiency 

and productivity over recent decades, firms 

have not, and indeed, many have become less 

and less aligned with their client’s focus on 

improving their management of  the legal 

function in pursuit of  higher leverage and 

profitability in their firms  So the problem 

for in-house counsel was to figure out a way 

to make their law firms work in the same 

manner as their businesses work: with a focus 

All IN prefixed slogans used in this newsletter are trademark protected under English law. They are the intellectual property of  the copyright holder of  this newsletter, Patrick 

Wilkins. Any misuse by other publications applying them to in-house counsel and the activities of  in-house counsel, in Europe and the rest of  the world, will be vigorously pursued.
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The economic downturn 

has made Gc in Europe 

more price-sensitive than 

ever. This is not necessarily 

a new trend. But what 

is new this time is how 

the pricing debate has 

opened a Pandora’s box of  

management issues related 

to fixed-price billing that 

are affecting both in-house 

counsel and their external 

law firms.

Typically in a downturn, 

discounts on hourly fees 

become more common, as 

departments with reduced 

budgets try to accomplish 

more with less, or law firms 

with excess capacity become 

more flexible so they can keep 

people busy. But now when 

GCs talk of  the price they 

want to pay for external legal 

services, they actually mean 

the total cost.

In some jurisdictions in 

Europe, the market has done 

what the ACC Value Challenge 

could only dream of.  For 

example, I recently surveyed 

GC at global companies in 

About the editor: Patrick Wilkins
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address the pricing crisis
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LegaL Spend ManageMent, London,

February  22-23rd

Chaired by Eversheds International partner 

Paul Smith, the London conference plans 

two days of  talks around budgets and 

related issues. Mr. Sagar’s intervention will 

be eagerly awaited given that the recent 

economic conditions have forced many in 

house legal teams to reassess their approach 

to legal spending. Indeed, many are having 

to completely rethink their approach 

to budgeting, reporting and resource 

deployment. 

“The current climate has validated our 

long held belief  that law departments 

and their suppliers who embrace strategic 

partnering relationships are best positioned 

to navigate these troubling economic times, 

he told European GC. 

“Sacrifice for the common good by both 

parties and investing for the future are 

the hallmarks of  these trusted partner 

relationships and our network of  external 

providers.  Increased reliance upon creative 

staffing and alternative fee arrangements 

are critical tools and approaches that will 

enable us to succeed.” 

Furthermore he expects the new regime 

to continue for some time yet. Mr. Sagar 

explained: “The fees charged for many (not 
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The debate over new forms of  pricing between general counsel and law firms shows no 

signs of  abating as the New Year 2010 gets underway. Two conferences dedicated to the 

subject in London and Brussels are due to take place over the next few months with several 

hundred general counsel expected to attend.

The first, in London February  22-23rd, is entitled ‘Legal Spend Management’ and 

features one of  the world’s best know in-house lawyers, Tom Sagar, general counsel of  

DuPont and pioneer of  the convergence movement known as the Dupont Wheel. 

The second, driven by pioneering General Counsel focusing on legal-to-business 

alignment, is entitled Corporate Counsel Exchange and takes place in Brussels April 18-

20th. An advance survey of  delegates has already shown that 87% wish to reduce their 

legal spending budgets this year.  Both conferences reinforce the move, driven by in-house 

lawyers in the USA, to move from the billable hour method of  charging to fixed fees and 

other more certain payment structures.


