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If your business operates on both sides of the border, it's important to be aware of some of the differences between Scots
and English law, which could cause problems for the unsuspecting.

One difference, which is sometimes overlooked, arises in context of the passing of title to off-site materials

Given the increasing trend towards off-site manufacturing and modular construction this difference is well worth a reminder

Under the common law in Scotland, ownership of goods and materials for use in a construction project can pass only where
there is both an intention to pass ownership and delivery. This can be achieved when the relevant materials are incorporated
into the works or where the materials are delivered to site and paid for by the Employer by inclusion in an interim certificate.

In other words it is not possible to enforce a provision in a construction contract subject to Scots law, which says that property
will pass on payment for the materials in question, absent delivery.

Although care is always required, there can be circumstances where a compelling project need arises for payment to be made
for off-site goods and materials prior to delivery to site, which presents an obvious risk to the paying party in Scotland. Indeed
the risk associated with such a scenario has been underlined by the number of contractor insolvencies in recent months — if a
paying party does not have good title to the materials in question, they become an ordinary creditor only in any post
insolvency claim and have no right to the materials themselves.

So, how does a paying party seek to protect itself in Scotland when paying for off-site materials? A distinction can be drawn
where the contract can properly be characterised, not as a construction contract, but as a contract of sale. In those
circumstances, it will be subject to the Sale of Goods legislation and ownership of the property may pass by agreement, on
payment rather than on delivery.

A construction contract in Scots law is not capable of characterisation as a contract of sale and so the way this is usually dealt
with is for the client to enter into a separate contract for the purchase of the materials from the contractor (or sub-contractor
where appropriate) so that the materials will no longer form part of their contract. Note this goes further than a simple vesting
certificate which is not enough in Scotland to pass title.

This underlying difference in the law and practice is reflected in the different ways that the JCT and Scottish Building
Contracts Committee (SBCC) tackle the issue.

Clause 2.22 of JCT 2016 (DB) which provides that where a payment is made under the contract of the value of the off-site
materials, the materials will become the property of the client notwithstanding that delivery has not been made. This clause is
"not used" in the SBCC version of the contract.

Clause 4.15 of SBCC 2016 (DB) by contrast is in quite different terms from the equivalent JCT clause and provides that
"where the Employer considers it expedient to do so," the Employer may enter into a separate contract for the purchase

of materials or goods prior to their delivery to site. If such a contract is entered into, the purchase of the materials or goods is
excluded altogether from the building contract and title will pass in accordance with the intention of the parties as expressed in
the sale contract.

The 2016 edition of the SBCC contracts for the first time helpfully include the template forms for use when contracting
bilaterally (Employer/Contractor) for purchase of materials and there is also a tripartite option
(Employer/Contractor/Subcontractor) where appropriate.

Care should be exercised (and specific advice taken) when contracting on other standard forms or indeed on a bespoke basis
as few address this issue expressly.



Of course ensuring passing of title is only one of a number of steps which any client should take to protect itself when
considering payment for off-site materials - but it is an important one.
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